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CBA member William J. Mitchell is an attorney 
working with Gary R. Hoffmann Co. LPA.  Prior to 
that, he served as a judicial law clerk for the Kentucky 
Court of Appeals and adjunct faculty member at 
Western Kentucky University.  He graduated from 
the University of Detroit Mercy School of Law, 
where he was selected “Best Oralist” in the 1995 
National First Amendment Moot Court Competition 
at Vanderbilt Law School and was an associate editor 
of the Law Review.  He has sat for, and passed, the 
Ohio, Michigan, and Kentucky bar exams.   

BBlame it on ESPN for its coverage of 
the World Series of Poker.  Blame it 
on the Travel Channel for its glitzy 

portrayal of the World Poker Tour, and its 
introduction of hole card cameras.  Blame 
it on Chris Moneymaker, the 2003 World 
Series of Poker champion, who parlayed a 
$40 Internet satellite entry into $2.5 mil-
lion.  It really doesn’t matter.  Proponents 
of online gambling, and particularly, on-
line poker, would argue that blame is the 
wrong word.  From their point of view, the 
word “credit” is more suited to the issue.   

What spawned was an online poker 
extravaganza.  “During its 33-year history 
prior to Moneymaker’s win, the aver-
age number of contestants [in the World 
Series of Poker] was 181.  Three years 
after Moneymaker appeared on the David 
Letterman show to talk about his leap 
from small-stakes online player to world 
champion, 8,773 players put up $10,000 
apiece to compete for the 2006 world 
championship bracelet and $12.5 million 
in first-prize money.  Nearly 80 percent of 
them won their seats by entering inexpen-
sive online tournaments.” 1  More than 
three decades before the Moneymaker 
revolution, the first World Series of Poker 
had seven entrants, and the winner was 
chosen by majority vote of those partici-
pating.   Had Hollywood churned out a 
script for a movie about high stakes poker 
four years ago and named its central 
character Moneymaker, the audience 
would have naturally considered it a work 
of fiction.  

The origin of the online poker boom 
can be debated.  What is not up for dis-
cussion is the enormous increase in online 
poker in the past four years.  Approxi-
mately 23 million Americans play Internet 
poker.2  One online site, PokerStars,3 runs 
thousands of tournaments each week, 
with its Sunday Million event typically 
comprising more than 7,000 entrants, 
each putting up a $200 entrance fee.4  The 
prize pool is guaranteed to be more than 
$1 million dollars.  Now, the online play-
ers vying for cheap seats into major poker 
tournaments look like a pack of 7-year 
old kids scrambling for candy at a Fourth 
of July parade.  What we don’t know is 
whether playing online poker is legal.  

In steps Congress.     
After seeing the explosion in online 

poker, and fearing the possibility of it 
leading many, including minors, to finan-
cial hardship, Congress made an effort to 
curtail such activity.  According to former 

Rep. Lim Leach (R-Iowa), the bill’s 
sponsor, “[i]f Congress had not acted, 
gamblers would soon be able to place bets 
not just from home computers, but from 
their cell phones while they drive home 
from work or their BlackBerries as they 
wait in line at the movies.”5  

On September 29, 2006, Senator Bill 
Frist (R-Tenn.), then the majority leader 
of the U.S. Senate, pushed through the 
Unlawful Internet Gambling Enforcement 
Act of 2006 (UIGA).6  This was not a bill 
that was highly debated in Congress.  On 
the contrary, the UIGA was attached to 
the Safe Port Act, H.R. 4954, which con-
cerned port security.  According to Sen. 
Frank Lautenberg (D-N.J.), nobody on the 
Senate-House Conference Committee had 
even seen the final language of the bill.7  
Because of the lack of interest in the topic 
amongst most members of Congress, Sen. 
Frist was unable to get a prohibition bill 
to the floor for a vote.  That is why the bill 
was tacked onto the Safe Port Act.  The 
House of Representatives had already 
passed the Safe Port Act.  Sen. Frist had 
the Senate-House Conference Committee 
add the UIGA as an amendment.  Ac-
cording to Sen. Lautenberg, Frist refused 
to let any Democrat on the Senate-House 
Conference Committee see the final 
language of the bill.8  Conference reports 
cannot be amended, so members of Con-
gress could only vote against the UIGA by 
voting against the Safe Port Act.9  

The UIGA did not 
specifically prohibit 
Internet gambling.  Rather, 
it dealt with the issue 
of funding of Internet 
gambling accounts.  The 
UIGA prohibits credit 
card companies and 
other payment providers 
from processing online 
gambling transactions.

You might believe that the UIGA 
prohibits Internet gambling.  Not exactly.  
The UIGA does not specifically prohibit 
Internet gambling.  Rather, it involves 
the issue of funding of Internet gambling 
accounts.  The UIGA prohibits credit 
card companies and other payment pro-
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transactions.10  The U.S. Department 
of Justice insists that online gambling 
is illegal under the 1961 Wire Act.11  In 
2003, Assistant Attorney General John 
G. Malcolm sent a letter to the National 
Association of Broadcasters, suggesting 
that they decline advertising from online 
gambling sites.  Malcolm’s letter stated 
that, “[t]he sheer volume of advertise-
ments [relating to Internet gambling] is 
troubling because it misleads the public in 
the United States into believing that such 
gambling activity is legal, when, in fact, 
it is not.  Because of the possibility that 
some of your organization’s members may 
be accepting money to place such adver-
tisements, the Department of Justice, as a 
public service, would like you to be aware 
that the entities and individuals placing 
these advertisements may be violating 
various state and federal laws and that the 
entities and individuals that accept and 
run such advertisements may be aiding 
and abetting these illegal activities.”12    

To date, the Department of Justice 
has only prosecuted cases involving online 
sports betting.13  Courts have held that 
betting on sports teams over the Internet 
is illegal under the Wire Act, but that 
wagering on casino games, such as poker, 
is not.14  “Most experts agree that, while 
the [UIGA] will probably cause some 
unsettling and realignment in the Internet 
gaming industry, it will neither stop nor 
completely undermine Internet gambling 
from the United States.”15 

To date, the Department of 
Justice has only prosecuted 
cases involving online 
sports betting. Courts have 
held that betting on sports 
teams over the Internet 
is illegal under the Wire 
Act, but that wagering 
on casino games, such as 
poker, is not. 

The federal case law is scarce.  Of 
note, is the Fifth Circuit’s opinion in In 
Re Mastercard Intl., Inc.16  The facts were 
simple.  The plaintiffs had racked up 
significant credit card bills through online 
gambling, and refused to pay their bills.  
The plaintiffs alleged that the credit 
card companies violated the Wire Act by 

allowing the plaintiffs to use their credit 
cards to put money into online poker sites.  
The court disagreed: “The district court 
concluded that the Wire Act concerns 
gambling on sporting events or contests 
and that the plaintiffs had failed to allege 
that they had engaged in Internet sports 
gambling.  We agree with the district 
court’s statutory interpretation, its reading 
of relevant case law, its summary of the 
relevant legislative history, and its conclu-
sion.”17

One internationally recognized expert 
on gaming law, Professor Joseph Kelly, 
noted that that the Mastercard decision 
involved a civil case, where the standard 
of proof was a mere preponderance of the 
evidence.  Should the Department of Jus-
tice choose to prosecute under the myriad 
of existing federal legislation, it would be 
required to prove a violation of the law 
beyond a reasonable doubt.18

Another blow to the U.S. legislation 
is the likelihood that its enforcement will 
violate international law.  In 2003, Anti-
gua and Barbuda, former British colonies 
on the eastern edge of the Caribbean 
Sea, asked the World Trade Organization 
(WTO) to rule that the U.S. gambling 
restrictions violated an international 
treaty governing trade in services.19  They 
argued that the U.S. efforts have unfairly 
kept foreign companies from compet-
ing against the U.S.  As evidence that 
the U.S. was not antigambling per se, 
but against foreign governments taking 
betting dollars through online sites, they 
cited exceptions for horseracing and lot-
teries.20  

In 2005, the WTO appeals panel 
accepted the U.S. argument that its gam-
bling restrictions were needed to protect 
public order and morals.21  Article XIV of 
the WTO’s General Agreement on Trade 
in Services allows for such trade-restric-
tive measures.  “However, the panel said 
the United States could not rely on the 
Article XIV defense because its restric-
tions were applied in a discriminatory 
manner.”22  On March 30, 2007, the 
WTO compliance panel made public its 
February 16, 2007, ruling that the U.S. 
failed to take any action to bring its mea-
sures in line with the original panel ruling 
issued in 2005.23 

The compliance panel also declared 
that two recent developments subsequent 
to the 2005 ruling establish that the prior 
ruling was correct. The first development 
was the U.S. Department of Justice’s 
prosecution of gambling business outside 

the U.S., including the Antigua-based 
BetOnSports.com, whose CEO was 
arrested last July while in the U.S.  The 
second development was the passage of 
the UIGA.24  The compliance panel noted 
that the U.S. had the opportunity to end 
the ambiguity between the 1978 Interstate 
Horseracing Act,25 the 1961 Wire Act,26 
the 1961 Travel Act,27 and the 1970 Il-
legal Gambling Business Act.28  However, 
rather than clarifying the ambiguities that 
exist, the UIGA only muddied the waters, 
according to the compliance panel.29  
Whether the U.S. will appeal the latest 
ruling is unknown.  

As one would expect, the legal 
landscape is changing on a daily basis.  
On April 26, 2007, Rep. Barney Frank 
(D-MA) introduced legislation in the 
House that calls for online gambling to 
be licensed and regulated in the U.S.30  
As proposed, the Internet Gambling 
Regulation and Enforcement Act of 2007 
would set up a structure to allow online 
wagering in the U.S.  The bill would al-
low states and Native American tribes to 
determine for themselves whether to allow 
online gambling.  

The Financial Services Committee 
has planned a hearing this month entitled, 
“Can Internet Gambling be Regulated to 
Protect Consumers and the Payments Sys-
tems?”31  Frank’s pitch is short and sweet: 
“The existing legislation is an inappropri-
ate interference on the personal freedom 
of Americans and this interference should 
be undone.”32  Currently, there are only a 
handful of states that have addressed the 
issue of Internet gambling, and only one, 
Washington, has specifically prohibited 
online poker by making it a Class C 
felon.33

Proponents of online gambling typi-
cally cite two significant byproducts of 
allowing online gambling: regulation and 
taxation.  Regulation would allow the 
U.S. government to monitor the integrity 
of the sites to prevent cheating, and would 
allow players and those associated with 
the Internet sites access to a reputable 
forum to adjudicate grievances, namely 
a U.S. federal court.34  The tax revenue 
could also be significant.  Australia, Costa 
Rica, Great Britain, Aruba, and Antigua 
currently recognize the tax benefits.35

Based upon the recently introduced 
legislation by Rep. Frank, it is clear that 
the debate has just begun.  Even if the bill 
is passed as proposed, each state would be 
able to prohibit online gambling through 
legislation of its own.
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The likelihood is that Congress will 
clarify the legal state of online gambling 
through new laws, so as to allow for the 
regulation and taxation of it.36  What 
appears certain is that the UIGA, passed 
literally in the dark of night,37 has vast 
opposition in the online poker commu-
nity.  Recently, the Poker Players Alliance 
retained the services of former Senator 
Alfonse D’Amato to lobby those in Con-
gress for a change.  In part, this spurred 
the legislation proposed by Rep. Frank.  

So, if you want to be the next Chris 
Moneymaker, or just play nickel poker 
on the Internet, it looks like you may still 
have the chance.  You can bet on at least 
that.  r
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